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Agenda

* The Annual Return
* Beneficial Ownership Register and Forms
* The Malta Business Registry website

* The Memorandum and Articles of Association
(“MAA”)

* An introduction to various company forms
* Allotments for non-cash consideration
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The Annual Return

Upon each anniversary of the registration of a Company - a form must be submitted in a
set format showing the matters specified therein and made up to the date of such
anniversary.

The annual return shall be signed by one director or the company secretary (or any other
person duly authorised through the company’s MAA or by the board of directors or
shareholders) and submitted to the Registry together with the payment of the annual
return fee, within 42 days from when it falls due (being the anniversary of the company
registration).

If not submitted, a penalty will be incurred by the officers of the company, and.ardaily

INSTITUTE
penalty during period in which the default continues. OF TAXATION
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The Annual Return
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The Annual Return

Annual Return fees differ in accordance with the amount of
authorised share capital of the company and depend on whether the
annual return is submitted manually or online.

Set in accordance with Legal Notice 354 of 2008 Companies Act
(Fees) Regulations, 2008.
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The Annual Return

EURO EURO EURO

Up to 1,500 100 85

Between 1,501-5,000 140 120

Between 5,001-10,000 160 135

Between 10,001-50,000 350 300

Between 50,001-100,000 400 340

Between 100,001-250,000 600 510

Between 250,001-500,000 800 680

Between 500,001-1,000,000 900 765

Between 1,000,001- 1,200 1,020 MALTA
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More than 2,500,001 1,400 1,200
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BENEFICIAL OWNERSHIP REGISTER
AND FORMS
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Register of Beneficial Owners Regulations

* Companies Act (Register of Beneficial Owner) Regulations came
into force in December 2017. Several amendments have been
made to such regulations since.

* Companies are now required to identify and maintain a register of
their ultimate beneficial owners as well as to provide information
on their beneficial owners to the Registry which will be keeping its
own beneficial owners register.
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Register of Beneficial Owners Regulations

The term “beneficial owners” shall refer to any natural persons having ownership or
control of the company through:

* 1. the direct or indirect ownership of 25% plus one or more of the shares in the
Company or more than 25% of the voting rights of the Company; or

* ii. having other ownership interests (including through control with other means
such as exercise of a dominant influence or the power to appoint and remove the
majority of the board of directors) of more than twenty-five 25% in the Company.

Should no individuals satisfy the above criteria, then one is to disclose the senior
managing official /s of the company.

MALTA
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Annual Beneficial Ownership Obligations

* Upon each anniversary from a company’s date of registration, a company shall file a
return. This has the objective of:

» disclosing any change in details on beneficial owners, or
* otherwise to confirm that no change in details took place.

* The return may be signed by at least one director or the company secretary and shall
be delivered to the Registry within forty-two (42) days from the anniversary date.
* The failure to adhere with the afore-mentioned obligations renders a company liable

to a penalty of €5,000 as well as a daily penalty of €100 until the infringement is
rectified.

MALTA
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Beneficial Ownership Forms

Apart from annually notifications, beneficial ownership forms are to be submitted to the Registry in the

following instances:

* BO1Form

- always submit upon incorporation of a company

- can only be signed by one of the new proposed directors of the new company.

- Todivulge either BO or SMO (if the latter, attach a letter signed by director explaining why SMO was identified).

* BO2 Form

- to be submitted when a share transfer/issue/change in share capital/ change in voting rights happens after the

anniversary of the company in 2018/2019.

* BO3 Form (only for companies who failed to submit it - replaced by annual confirmation) MALTA

INSTITUTE

- to be submitted upon the anniversary of the company (therefore with annual return) AND for any share transfer /is3fid AXATION
which happens before the anniversary of the company in 2018/2019.

03/11/2022



19

20

Beneficial Ownership Forms

* BO Change in SMO

to be submitted upon change in senior managing officials within 14 days from the effective date of
change.

To submit this BO together with Form K when company has a SMO and the change in director was a
SMO.

* BO Change in Details SMO

upon any change in details of senior managing official.
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Register of Beneficial Ownership Regulations

Powers of the Registrar.

The Registrar is empowered to:

Refuse to register any document of a company if the beneficial ownership information:
¢ has not been submitted,
¢ isnotaccurate; or
* up to date.

Restrict new company incorporations wherein the proposed directors are involved in other
companies that failed to submit information on their beneficial owners;

take the necessary steps and ask for any information he deems necessary to ascertain the
veracity of the beneficial ownership information, prior to registering a company.

carry out on-site inspections with the aim of verifying that the information submitted to the
Registry in relation to beneficial ownership was accurate. If the Registrar forms the opinien-

that the beneficial ownership information needs to be revised, every officer of the compsiiarion
shall be liable to a penalty not exceeding €100,000.
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THE MALTA BUSINESS REGISTRY
WEBSITE

The Malta Business Registry Website

The core responsibilities of the Malta Business Registry arise out of
the Companies Act, 1995. These are:

*Registration of new commercial partnerships

*Registration of documents related to commercial

partnerships

*Keeping the company and partnership register

Collection of registration and other fees

*Publication of notices

*Issue of certified documentation

*Issue of good-standing and other certificates -—
*Reservation of company names INSTITUTE
*Imposition and collection of penalties OF TAXATION
*Investigation of companies

22
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The Malta Business Registry Website

In order to be able to access the information available on the Malta
Business Registry website one must register as a new user and
create an account.

You do not need to have an account to be able to have access to the
different registry forms, publications and other general
information (such as circulars issued by the Malta Business
Registry).

The Malta Business Registry Website
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The Malta Business Registry Website
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The Malta Business Registry Website
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The Malta Business Registry Website
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THE MEMORANDUM AND ARTICLES
OF ASSOCIATION

MAA

In order to form a company a Memorandum and Articles of Association of the
Company must be lodged with the Malta Business Registry, together with other
relevant documentation such as certified copies of identification documents and
references (when required), BO Form, Form K1, registered office consent letter, and
evidence of the paid up share capital in the form of a bank deposit slip.

A fee for registration must also be paid (which fee depends on the amount of
authorised share capital).

MALTA
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A public company must also annex to its MAA:

- The total amount or an estimate of costs payable by the company or chargeable to it
by reason of its formation up to the time it is authorised to commence business.

- A description of any special advantages granted prior to the time the company is
authorized to commence business to anyone who has taken part in the formation of
the company or in the transactions leading to such authorization.

MALTA
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33

MAA

The MAA contains the essential and basic conditions upon which a company is
allowed to be registered, it is the document which informs third parties dealing with
the company what are it’s objects, sphere of activity and capital.

The Articles of Association (“AOA”) are the regulations for the management of the
affairs of a company and conduct of its business.

The Memorandum proclaims to the world the external aspects of the constitution
of the company, the AOA are concerned with matters of internal organisation,
which are primarily of interest to its own members and officers.

MALTA
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MAA

Whereas the memorandum is essential to bring the company into
existence, it is not necessary for the AOA to be filed with the Malta
Business Registry.

Both the memorandum and AOA, when registered, are deemed public
documents and are open to inspection by anybody who wishes to view
them.

MALTA
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MAA

The Malta Business Registry will issue a certificate of registration
once all requirements at law have been fulfilled and all documents have
been delivered.

The company will come into existence as at the date of such certificate
which is final and conclusive proof of the effective birth date of the
company.

MALTA
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MAA

The following contents must be included in a Memorandum of a company:

*  Whether the company is a public or a private company;
¢ The name and residence and identification number of each of the subscribers;
* The name of the company;
* Email address
* The objects of the company;
* The authorised share capital;
* The issued share capital;
¢ Number of directors and their name, residence, and identification number;
* The manner in which the representation of the company is to be exercised and the
name of the first person or persons vested with such representation; heTTE
* The name and residence of the first company secretary; OF TAXATION
* Period (if any) fixed for the duration of the company.

MAA

A company shall not be registered by a name which:

* Is the same or similar (and in the opinion of the Registrar it could create
confusion) to that of another company; or

* Isin the opinion of the Registrar offensive or otherwise undesirable (having
regard to the names of partners, the business, the protection of names of
individuals who are not connected with the company);

* Has been reserved for registration by another company.
;;;l};[i'I?UTE
OF TAXATION
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MAA

A company shall not be registered by a name which:

* The name of a public company should end with the words ‘public limited company’
or ‘plc.

* The name of a private company should end with the words ‘private limited
company’/’limited’/’1td’.

* Investment companies with variable share capital - SICAV (together with plc or
1td)

MALTA

INSTITUTE
* Investment companies with fixed share capital - INVCO (together with plc S?qut}éﬁ.m

MAA

Registered office:

* The registered office stated the country in which the company is
domiciled.

» It is where the company’s statutory registers are to be kept and also
where legal notice shall be served on the company.

MALTA
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MAA

Authorised Share Capital:

* The authorised share capital is the total amount of capital which the
company is authorised to issue by its memorandum.

* The minimum amount of authorised share capital 1,164.69euro in
the case of private companies, and 46,587.47euro in the case of
public companies.

MALTA
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MAA

Issued Share Capital:
* The issued share capital is that which is actually being allotted and paid.

* The share capital must be subscribed to be at least two persons (except in
the case of single member companies).

* The issued share capital shall be at least 20% paid up in the case of
private companies, and at least 25% paid up in the case of public

companies. INSTITUTE
OF TAXATION
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MAA

* The objects clause states the activities which the company is
permitted to undertake.

* Any attempt by the company to enter into contracts outside the scope
of the objects clause is deemed ultra vires.

* A company’s objects clause may not simply state that the company
may conduct any lawful purpose or trade in general. MALTA
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MAA

* Upon incorporation, the promoter can either submit a copy of their AOA or elect to
adopt the First Schedule to the Companies Act - being a specimen version of a
Limited Liability Companies AOA.

* Matters covered in the AOAs usually regulate matters such as appointment of
directors, directors’ powers, board meeting conduct, calling and conduct of
general meetings, payment of dividends, class rights of shares, issue of new
shares, transfer of shares, alterations to capital structure.

MALTA

INSTITUTE
OF TAXATION

44

03/11/2022

22



45

46

MAA

Any alterations to the MAA of the company must be made by means of an extraordinary

resolution.

However there are exceptions to this general rule - including changes to the registered office
and company secretary (which can take place by directors resolution), and changes to directors
and representation of the company and the issue and allotment of shares (which can take place by

ordinary resolution).

-Every time the MAA are amended, the company’s directors or secretary must within 14 days
deliver to the Registry a copy of the extraordinary resolutions together with the updated MAA. In
the other cases (change in director, company secretary, issue and allotment of shares) - notice is
brought to the Registry through the applicable notification forms.

MAA

Ordinary Resolution

Shall be passed by a member or members
having the right to attend and vote
holding in the aggregate shares entitling
the holder or holders thereof to more
than fifty per cent of the voting rights
attached to shares represented and
entitled to vote at the meeting, or such
other higher percentage as the MAA may
prescribe.

Extraordinary Resolution

First requirement: The resolution has been taken
at a general meeting of which notice specifying
the intention to propose the text of the resolution
as an extraordinary resolution and the principal
purpose thereof has been duly given; and

Second requirement: it has been passed by a
member or members having the right to attend
and vote at the meeting holding in the aggregate
not less than 75% in nominal value of the shares
represented and entitled to vote at the meeting
and at least 51% or such other higher percentage
as the MAA may prescribe, in nominal value of all
the shares entitled to vote at the meeting. (Both
% tests in the case of public companies, but
solely the second in the case of private
companies).

MALTA
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AN INTRODUCTION TO VARIOUS
COMPANY FORMS

Company Forms

Transfer of Shares

* In private companies the right to transfer shares is limited.

* AOA usually provide for the mode by which shares can be transferred, if not one
would refer to the First Schedule of the CA.

* The transfer of shares is restricted in virtue of the power which is vested in the
directors of the company which may in their absolute discretion and without giving
areason - decline to register any transfer of shares.

MALTA
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Company Forms

Transfer of Shares

* Restrictions may also arise out of the MAA which provide for shareholder
qualifications (i.e. only a certain category of persons can become members of the
company).

* The most common way in which the transfer of shares is restricted is through pre-
emption rights. Procedure in place whereby the person who wishes to transfer his
shares has to firstly offer such shares to the other members of the company.

MALTA
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Company Form

Company Forms

FarmK
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Company Forms

Company Forms

Form I

Mo, af Company - 56T

‘Companies Act (CAP. 386)
Mobice that a company has become a Single-Hember Comparry

Aursuant to Section 212(4}

Motice that a company has become a Single-Member Company
Name of Company  Treshouss Umised
Delivered By Comgany Secretary

Ta the Regstrar of Companies:

*! Freshouse’ Umied hercby qives notioe Inaccordence with 212(4) af the
jes Act, 1995 that with effect from B06h dey o Septamber of the year
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Company Forms

Issue of Shares

* Decided upon by an ordinary resolution (if there is enough authorised
share capital for such issue to take place, and if not beforehand through an
extraordinary resolution the authorised share capital would need to be
increased to allow for such issue to take place).

* Issue of Shares can be either for cash or non-cash consideration.
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Company Forms
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Allotment for Non Cash Consideration
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Non-Cash Consideration

* May only consist of assets capable of economic assessment, and future
personal services and in general any undertakings to perform work or
supply services may not be given by way of consideration.

* The full consideration must be transferred within 5 years from the date of
decision to issue the shares.
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Non-Cash Consideration

* A report on any consideration other than in cash must be drawn up before the
shares are issued to the investor.

* The report must be drawn up by one or more experts who are independent to the
company and approved the Registrar, normally the auditors of the company.

* The experts report shall include:
* A description of each of the assets comprising the consideration
* The methods of valuation which have been used

 State whether the values arrived at by the application of these methods
correspond at least to the number and nominal value (and to the premi¥@ide .,
applicable)
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Non-Cash Consideration

* The report must be delivered to the Registrar for registration before the
company is registered or before the shares are issued and if not the
Registrar can refuse to register the company or issue the shares and if so the
issue shall be considered null and void.

* Following the report - the resolution approving the increase and the Form H
are to be submitted.
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Non-Cash Consideration

A company is prohibited from acquiring within two years of its authorisation to
commence business, any asset belonging to a person who subscribed to the company’s
memorandum or who is a member of the company for a consideration, which is
equivalent to at least 1/10% of the issued share capital of the company unless the
following conditions are satisfied:

* Asset and consideration have been valued by an expert; (during the 6months
preceding the agreement); and

* Agreement must have been approved by an ordinary resolution (before, such
meeting - report and proposed agreement to have been sent to members entithEdHE
receive notice and Registrar).
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Non-Cash Consideration

The above conditions would not apply if:

* Acquiring the sort of assets is part of the company’s ordinary
business

* Acquisitions made at instance/under supervision of court

* Stock exchange acquisitions
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Thank you

krista@davidzahra.com
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